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tion as unfounded in justice, and Las decreed relief to a plaintiff 
standing in the precise predicament:" 1 Story's Equity Jurispru- 
dence, § 1G1. 

Finally, we quote from a well-known writer on equity. " The 
principles which underlie the theory advocated by the Massa- 
chusetts court, if carried out to their legitimate results, would work 
a virtual revolution in equity jurisprudence, would confine its most 
salutary remedial functions within very narrow limits, and would 
overturn doctrines which have been regarded as settled since the 
earliest periods of the jurisprudence. They would greatly abridge 
the remedy of reformation ; they would prevent the court from 
establishing and enforcing parol contracts which the defendant's 
actual fraud had prevented from being put into writing ; and, in 
fact, these principles cannot be reconciled with the doctrines upon 
which the jurisdiction of equity to enforce parol contracts in cases 
of part performance is vested. The Statute of Frauds is no real 
obstacle in the way of administering equitable remedies so as to 
promote justice and prevent wrong. Equity does not deny nor 
overrule the statute ; but it declares that fraud or mistake creates 
obligations and confers remedial rights which are not within the 
statutory prohibition ; in respect of them, the statute is uplifted :" 
2 Pomeroy's Eq. Jur., § 867. 

Of course it is everywhere understood that any act distinctly 
amounting to a part performance of the agreement takes the case 
out of the statute. 

H. Campbell Black. 

Saint Paul, Minn. 



RECENT ENGLISH DECISIONS. 

High Court of Justice ; Queen's Bench Division. 

SHAW v. PORT PHILLIP AND COLONIAL GOLD MINING CO. 

The secretary of a joint-stock company issued a share certificate which purported 
to be signed by a director and by the secretary, and bore the seal of the company. 
The director's signature was forged and the seal had been improperly affixed. It 
was the regular and authorized duty of the secretary to have transfers registered, 
to procure the preparation, execution, and signature of certificates with all requisite 
and prescribed formalities, and to issue them. The plaintiff, to whom the shares 
were transferred by the person to whom the forged certificate was issued, applied 
to the company to have the shares registered in his name. The company refused to 
register them on the ground that the certificate was forged. 

Held, that the company having made it the duty of their secretary and within the 
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scope of his authority to warrant the genuineness of the certificates lie issued, the 
plaintiff was entitled to recover the value of the shares from the company. 

Special case, of which the following are the material facts : 

On December 1st 1880, Thomas Gledhill bought through, the 
plaintiff, as his broker, 200 of the defendant company's shares, and 
the plaintiff received, as buying broker from the selling brokers, a 
transfer of forty shares, signed by a Mr. Schofield, accompanied 
by the certificates of the shares, and a transfer of 160 shares, 
signed by a Mr. Purchase, the company's then secretary, also 
accompanied by what purported, and in all respects appeared, to be 
regularly signed certificates ofi those shares. 

In January 1881, Gledhill deposited the aforesaid transfers and 
certificates at the company's offices in London with the said Mr. 
Purchase, the company's secretary, and requested that the company 
should register him as proprietor of the said 200 shares, and issue 
him a certificate for the said shares in the usual way. 

On March 16th 1881, a certificate, or what purported to be a 
certificate, of the said 200 shares, and of the registration thereof, 
was forwarded by the company's secretary to Gledhill. 

This certificate purported to be signed by one of the directors 
and by Mr. Purchase, the secretary, and bore the seal of the com- 
pany, and was in the usual and authorized form in all respects. 

It was part of the regular and authorized duty of the said Mr. 
Purchase, as the company's secretary, to receive and examine trans- 
fers and certificates of shares, to have transfers registered to procure 
the preparation, execution, and signature of certificates with all 
requisite and prescribed formalities, and thereupon to issue them to 
the persons entitled to receive them. 

By the deed of settlement of the company it is provided that 
" the secretary shall keep in safe custody the books and the com- 
mon seal of the company, affixing the seal of the company, or 
allowing its use to such documents, and on such occasions only, as 
he is authorized and required to affix it, or allow it to be used by 
the board of directors by resolution duly passed." By a resolution 
of the board of directors duly passed, it was ordered "that the 
seal be only used in the presence of either the chairman or deputy- 
chairman ; and that certificates of shares be signed by one direc- 
tor, the secretary, and the accountant." At the time of issuing 
the certificate in question J. W. Purchase was both secretary and 
accountant. 
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The company in March 1881, paid a dividend to Gledhill upon 
the 200 shares, by check signed by the secretary and two direc- 
tors of the company. Gledhill subsequently deposited the certifi- 
cate for the 200 shares with the plaintiff', who was his stockbroker, 
by way of security for any moneys which might become due from 
him to the plaintiff. 

In December 1882, the plaintiff gave the company notice that 
the certificate for 200 shares had been so deposited with him as 
security. He was then informed by the company that there was no 
such number of shares standing in Gledhill's name in their books ; 
that the signature of the director appended to the certificate was 
forged, and the seal of the company was affixed thereto without 
the knowledge or authority of any one of the directors. Neither 
Gledhill nor the plaintiff had, up to the date of such communica- 
tion, any knowledge or ground for suspecting, that the certificate 
was not a genuine document. 

Gledhill subsequently executed what, in form, was a legal trans- 
fer of the 200 shares to the plaintiff, and the plaintiff left such 
transfer with Mr. Matthias, the present secretary of the company, 
with a request that the 200 shares should be registered in his name, 
pursuant to such transfer. The company declined to register the 
transfer, or to recognise the plaintiff's title to any of the said shares, 
except the aforesaid forty, as to which they were willing to recog- 
nise his title. 

The question for the court was whether the plaintiff had a good 
title, as against the company, to the said 160 shares. If the opin- 
ion of the court was in the affirmative, judgment was to be entered 
for the plaintiff for the value of those shares. 

JR. O. B. Lane, for the plaintiff. 

Moulton, for the defendants. 

Stephen, J. — The question we are asked is whether the plain- 
tiff has a good title, as against the company, to the shares in 
question. The whole matter turns on the following facts : — A 
certificate was issued, upon which the plaintiff bases his title. The 
certificate was in the usual and authorized form ; it bore the seal 
of the company, and purported to be signed by one of the directors 
and by the secretary. It was issued by the secretary from the 
company's office. On the strength of this certificate a formal 
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transfer of the shares to the plaintiff was executed by Gledhill, and 
the question is, whether he now has a good title. The facts, which 
are not very clearly stated in the case, appear to be that the sec- 
retary did sign the certificate, and, without any authority, affixed 
the seal of the company, which was in his custody, and either him- 
self forged the signature of the director, or procured it to be forged, 
and finally issued the certificate. That being so, it is admitted, on 
behalf of the defendant, upon the authority of the cases which 
have been cited, that, if there had merely been a false issue of the 
certificate in the absence of the directors, it would have bound the 
company. But it is contended that the present case differs from 
those referred to, because the. director's name was forged, and the 
secretary carried out his fraud by means of forgery. How does 
this fact make any difference ? It is said that it does so, because 
no decision has ever yet given validity to a forged document. It is 
asserted that there is a distinction between forgery and other fraud, 
but I fail to see that it is so. A director is to sign every certificate, 
and certain other formalities are to be observed. These formalities 
had, in the present case, apparently been observed. It is the duty 
of the secretary to see to the registration of transfers, to procure 
the preparation, execution, and signature of certificates with all 
requisite and prescribed formalities, and then finally to issue the 
certificate. His duties clearly give him the opportunity of forg- 
ing. The person who receives the certificate knows whether he 
received it from the secretary, but he cannot verify the due obser- 
vance of the other formalities. I think, therefore, that the com- 
pany have made it part of the duty of the secretary, and within 
the scope of his authority, to warrant the genuineness of each cer- 
tificate he issues, and that the plaintiff in this case is entitled to our 
judgment. 

Mathew, J. — I am of the same opinion. It is contended by 
the plaintiff that the company is responsible for the fraud of their 
agent. I cannot doubt but that what was done was within the 
scope of their secretary's employment. It cannot be intended, 
where formalities are laid down to be observed in the issuing of 
certificates, that it should be incumbent on the person receiving a 
certificate to ascertain for himself whether the formalities really 
have been complied with. I think, therefore, the secretary must 
be the company's agent to warrant the genuineness of the signa- 
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tures on the certificates. I cannot see any distinction between for- 
gery and other fraud, which, it has been contended exists. 

Judgment for plaintiff. 



Ever since the celebrated " Schuyler 
Fraud cases" the law of America has been 
considered settled on the point Involved 
in our principal case. There, as is well 
known, Robert Schuyler, an officer of 
the New York and New Haven Railroad 
Co., fraudulently issued stock, over- 
issued beyond the amount of the capital 
stock, which various parties received in 
good faith, and the company were held 
responsible to the holders for damages 
thereby sustained, the certificates them- 
selves being held void and of no value, 
as, in fact, they represented nothing : 
N. Y. $■ N. //. Railroad Co. v. Schuy- 
ler, 34 N. Y. 30 and 80. And this just 
rule has been repeatedly followed in other 
states : Bank, of Kentucky v. The Schuyl- 
kill Bank, 1 Pars. Eci. R. 180; Willis 
v. Fry, 13 Phila. R. 33; 36 Leg. Int. 
47. 

In such cases the act of the officer, 
though fraudulent, is the act of the cor- 
poration. 

In like manner a corporation is liable 



to the owner of stock whose name has 
been forged to a transfer of the certifi- 
cate, and the corporation officers act- 
ing thereon in good faith, have can- 
celled the old certificate and issued a 
new certificate to the supposed lawful 
holder by such forged transfer : Pratt v. 
Machinists' Nat. Bank, 123 Mass. 110; 
Pratt v. Boston <$- Albany Railroad Co., 
126 Mass. 443; Blaisdell v. Bohr, 68 
Geo. 56 ; Pollock v. National Bank, 3 
Selden 274 ; Sloman v. Bank of Eng- 
land, 14 Sim. 475 ; Midland Railway v. 
Taylor, 8 H. L. Cas. 751. 

In such case, however, the corporation 
is not without remedy, since it has an 
action over against the party presenting 
the forged transfer, on the ground of 
an implied warranty that such transfer 
is genuine and valid, even if such party 
be not the forger, but acted in good 
faith : Boston $• Albany Railroad Co. v. 
Richardson, 135 Mass. 473. 

Edmdnd H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 
CHICAGO, M. & ST. P. RY. CO. v. ROSS. 

The conductor of a railway train who commands its movements, directs when it 
shall start, at what stations it shall stop, and at what speed it shall run, and has the 
general management of it and control over the persons employed upon it, represents 
the company, and for injuries resulting from his negligent acts the company is 
responsible. 

The conductor of a railway train is the representative of the company, standing 
in its place and stead in the running of the train. The engineer is in that particu- 
lar the conductor's subordinate, and for the former's negligence, by which the latter 
is injured, the company is responsible. 

Error to the Circuit Court of the United States for the District 
of Minnesota. 



